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MVEMORANDUM OPI NI ON

ARMEN, Special Trial Judge: The instant proceeding arises

froma petition for judicial review filed in response to a Notice
O Determ nation Concerning Collection Actions(s) Under Section

6320 and/ or 6330.! The issue for decision is whether respondent

1 Unl ess otherw se indicated, all subsequent section
(continued. . .)
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may proceed with the collection action as so determ ned. Pending
before the Court are: (1) Respondent’s Mdtion For Sumrary
Judgnent, filed Septenber 18, 2009, and (2) petitioner’s cross-
Motion For Sunmary Judgnent, filed Novenmber 4, 2009.

Backgr ound

Petitioner resided in the State of M ssouri when the
petition was fil ed.

Petitioner’'s Tax Liabilities for 1999, 2004, 2005, and 2006

Petitioner filed Federal income tax returns for 2004, 2005,
and 2006 on April 2, April 1, and Decenber 31, 2007,
respectively, but failed to fully pay the liabilities reflected
thereon. In addition, a trust fund recovery penalty (TFRP) was
assessed agai nst petitioner pursuant to section 6672 for the
period endi ng Decenber 31, 1999, with respect to unpaid
l[iabilities of Larry Delano Col eman, PC, petitioner’s forner
| egal practice.

Fi nal Notices of Intent To Levy and Notice of Federal Tax Lien

On January 4, 2008, respondent sent petitioner a Final
Notice O Intent To Levy And Notice O Your Right To A Hearing
with regard to the proposed levy to collect his incone tax
liabilities for tax years 2004 and 2005 and the TFRP. Petitioner

submtted a Form 12153, Request For A Collection Due Process O

Y(...continued)
references are to the Internal Revenue Code and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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Equi val ent Hearing, dated January 5, 2008, but received by
respondent on March 10, 2008.

On July 16, 2008, respondent sent petitioner a Final Notice
--Notice O Intent To Levy And Notice O Your R ght To A Hearing
with regard to a proposed levy to collect petitioner’s incone tax
l[tability for 2006. Petitioner submtted a Form 12153 dated
August 15, 2008.

On July 29, 2008, respondent sent petitioner a Notice O
Federal Tax Lien Filing And Your Right To A Hearing Under |IRC
6320 with regard to petitioner’s incone tax liabilities for 2004,
2005, and 2006. Petitioner submtted a Form 12153 dated August
15, 2008.

On each of the Forns 12153 petitioner indicated that he
w shed to pursue a collection alternative; nanely, an install nent
agreenent or offer-in-conpromse.?2 1In addition, on the Form
12153 dated January 5, 2008, petitioner wote “Taxpayer Advocate
Service” next to “CQther”

Admi ni strative Devel opnents

Petitioner’s collection case for each of the foregoing
peri ods was assigned to Settlenent O ficer Deborah Landers (Ms.

Landers) of the IRS Ofice of Appeals in Kansas City, Kansas. In

2 The Court notes that on the Form 12153 dated Jan. 5,
2008, petitioner marked the box next to “Innocent Spouse Relief”.
The request for innocent spouse relief was made on behal f of
petitioner’s wife, who is not a party to the present action.
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a letter to petitioner dated Septenber 2, 2008, M. Landers
schedul ed a tel ephone conference for QOctober 7, 2008. In
addition, Ms. Landers stated that in order for her to consider a
collection alternative, petitioner was required to nmake estimated
tax paynents for 2008, submit a Form 433-A, Collection

I nformation Statenent for Wage Earners and Sel f - Enpl oyed

I ndi viduals, and file an incone tax return for 2007.

In a letter dated Septenber 5, 2008, petitioner requested
that his collection case be assigned to a different settl enent
officer, as Ms. Landers had previously been involved in the TFRP
for 1999. Thereafter petitioner’s collection case was assigned
to settlenent officer Keith R Cumm ngs (M. Cunm ngs), also of
the IRS Ofice of Appeals in Kansas Cty, Kansas. In a letter to
petitioner dated Cctober 3, 2008, M. Cunm ngs schedul ed a
t el ephone conference for Cctober 17, 2008. In addition, M.

Cumm ngs indicated that in order for a collection alternative to
be considered, petitioner was required to submt a Form 433-A and
a copy of his 2007 incone tax return, which was due to be filed
on Cct ober 15, 2008.

Petitioner did not submt a Form 433-A or a copy of his 2007
tax return before the schedul ed conference call. On Cctober 17,
2008, petitioner and M. Cumm ngs held a tel ephone conference.
During the conference petitioner conceded that he owed the incone

taxes. Petitioner questioned the origin of the TFRP, and M.
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Cumm ngs expl ained that the TFRP was based on petitioner’s unpaid
payrol |l taxes for his |egal business; petitioner thereafter
admtted he was responsible for the unpaid taxes and requested
t he payoff ampbunt.® During the conference petitioner requested
additional tinme to conplete the Form 433-A, which M. Cunm ngs
denied on the basis that petitioner had al ready been given
sufficient time to conplete the Form 433-A. Petitioner also
nmentioned that he would Iike to submt an offer-in-conprom se but
woul d not have tinme to do so until Novenber. Petitioner never
ment i oned Taxpayer Advocate assi stance.

On February 2, 2009, respondent issued petitioner a Notice
O Determ nation Concerning Collection Action(s) Under Section
6320 and/or 6330 sustaining respondent’s proposed col |l ection
actions for the income tax liabilities for 2004, 2005, and 2006,

and for the TFRP for 1999. The notice states that

3 M. Cummi ngs’ contenporaneous notes of the tel ephone
conference state the foll ow ng:

Underlying liability issues? No -- taxpayer was not audited
on CDP years at issue, concedes that he owes these taxes.
Had questions regarding trust fund recovery penalty.
Expl ai ned | RC 6672 -- had to do with unpaid payroll taxes
for his prior law practice. Taxpayer was unaware of this --
t hought it had sonething to do wincone taxes. Said he
didn't pick up the letters for 1153 TFRP |l etter because he
didn’t know what they were for. He explained that old biz
(law practice) that was the basis for unpaid payroll taxes
was his practice - - he admtted that he woul d be
responsi ble for the TF taxes, as there was no one else to
bl ame. Asked for payoff of TFRP. (Gave today’'s payoff.
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[ petitioner has] been granted install ment agreenents in

the past by the Service dating back to 1998. These

agreenents have defaulted on a sonewhat regul ar basis

due to [petitioner’s] failure to make the agreed upon

paynments, or the filing of subsequent Federal inconme

tax returns with newtax liabilities.

On February 27, 2009, petitioner filed the petition in this
case. In the petition he stated his reasons for disagreeing with
the notice of determ nation, as relevant herein, are:

(1) GCvil penalty for 1999 was for a professional
corporation that did not exist in 1999.

* * * * * * *

(3) IRSwIl not enable install nent agreenent or
settlenment, given difficult economc tines.

Mbtions for Sunmmary Judgnent

As stated above, respondent filed the Mtion For Summary
Judgnent on Septenber 18, 2009. In his notion respondent argues
that the settlenent officer did not abuse his discretion in
sust ai ni ng respondent’ s proposed collection action when he
refused to consider a collection alternative.

Petitioner’s (bjection To Respondent’s Mdtion For Sumrary
Judgnent was filed on Cctober 23, 2009. In his objection
petitioner appears to contest the validity of the underlying

liability.* Petitioner subsequently filed a cross Mtion For

4 Any other argunments in petitioner’s objection are
unper suasi ve and wi thout foundation. See Crain v. Conm Ssioner,
737 F.2d 1417, 1417 (5th Gr. 1984) (“W perceive no need to
refute these argunents with sonber reasoning and copious citation
of precedent; to do so m ght suggest that these argunents have
(continued. . .)




- 7 -

Summary Judgnent on Novenber 4, 2009. 1In his cross-notion
petitioner alleges that the TFRP was wongfully assessed because
Larry Del ano Col eman, PC, did not exist in 1999. Petitioner also
requested a refund of all paynents nmade on a paynent plan.

Respondent filed an Qbjection to petitioner’s cross-notion
for summary judgnent on Decenber 8, 2009. 1In his objection
respondent argues that petitioner is precluded from chall enging
the underlying tax liability for the TFRP because petitioner did
not raise this issue during the admnistrative hearing. In
addi tion, respondent argues that the Court |acks jurisdiction to
order a refund in an action based upon a notice of determ nation.

Di scussi on

A.  Summary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the |legal issues in
controversy “if the pleadings, answers to interrogatories,

deposi tions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be

rendered as a matter of law.” Rule 121(a) and (Db).

4(C...continued)
sonme colorable nerit.”).



- 8 -

After carefully reviewing the record, we are satisfied that
there is no genuine issue as to any material fact, and a decision
may be rendered as a matter of law. Accordingly, we shall grant
respondent’s notion for summary judgnent and deny petitioner’s
cross-notion for sunmary judgnent.

B. Respondent’s Proposed Col |l ection Actions

Section 6330 generally provides that the Conm ssioner cannot
proceed with collection by levy until the taxpayer has been given
notice and the opportunity for an adm nistrative review of the
matter (in the formof an Appeals O fice hearing) and, if
di ssatisfied, the taxpayer may seek judicial review of the

adm ni strati ve determ nati on. See Davis v. Commi ssioner, 115

T.C. 35, 37 (2000); Goza v. Conm ssioner, 114 T.C 176, 179

(2000).

Section 6330(c) prescribes the matters that a taxpayer may
raise at an Appeals Ofice hearing. In sum section 6330(c)
provi des that a taxpayer nmay raise collection issues such as
spousal defenses, the appropriateness of the Comm ssioner’s
i ntended coll ection action, and possible alternative neans of
collection. Section 6330(c)(2)(B) provides that the existence
and anount of the underlying tax liability may be contested at an
Appeals Ofice hearing only if the person did not receive a
notice of deficiency for the tax in question or did not otherw se

have an opportunity to dispute the tax liability. See Sego v.
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Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

supra at 180-181. When the underlying tax liability was not
properly raised during the Appeals Ofice hearing, the taxpayer
may not raise the underlying tax liability on appeal of a notice

of determ nati on. Ganelli v. Comm ssioner, 129 T.C. 107, 115

(2007). As made mani fest by the settlenent officer’s
cont enpor aneous notes of the Appeals conference, see supra note
3, petitioner did not challenge the existence or anmount of the
underlying TFRP. Petitioner for the first tinme challenged his
underlying tax liability for the TFRP in his petition;
accordingly, this Court does not consider that issue.

VWere the validity of the underlying tax liability is not
properly at issue, the Court will review the Comm ssioner's
adm ni strative determ nation for abuse of discretion. Goza v.

Conmi ssi oner, supra at 181-182. The Court has descri bed the

abuse of discretion standard as neaning “arbitrary, capricious,

or without sound basis in fact or law” Ganelli V.

Conm ssi oner, supra at 111 (citing Wodral v. Conmm ssioner, 112

T.C. 19, 23 (1999)). In reviewing for abuse of discretion, we
generally consider “only argunents, issues, and other matter that
were raised at the collection hearing or otherw se brought to the

attention of the Appeals Ofice.” Mgana v. Conm ssioner, 118

T.C. 488, 493 (2002); cf. Hoyle v. Comm ssioner, 131 T.C. 197

(2008) (an Appeals officer must verify conpliance with applicable



- 10 -

| aw under section 6330(c)(1) regardl ess of whether the taxpayer
rai sed the issue at the Appeals hearing). Any issue not raised
is now deened to be conceded. See Rule 331(b)(4) (“Any issue not
raised in the assignnents of error shall be deened to be
conceded.”). Although special circunstances m ght cause us to
depart fromthis approach, we are unable to discern any such
circunstances in the present case.

Petitioner participated in a tel ephonic hearing on Cctober
17, 2008. During the hearing petitioner wanted to discuss the
possibility of entering into an installnent agreenent. However,
petitioner had not submtted financial information and, at that
tine, petitioner had not filed a tax return for 2007.° This
Court has consistently held, as have other courts, that a
determ nation that a taxpayer is not entitled to a collection
alternative does not constitute an abuse of discretion if the
t axpayer did not provide financial information during the
adm ni strative hearing and was not currently in conpliance with
Federal tax laws, i.e., had not filed all required tax returns.

E.g., dsen v. United States, 414 F.3d 144 (1st Cr. 2005) (no

abuse of discretion in rejecting an offer-in-conprom se when the

> The notice of determ nation indicates that petitioner’s
2007 Federal inconme tax return was filed delinquently in Novenber
2008. This return shows an anount due as a result of
petitioner’s failure to have incone tax withheld fromhis
paychecks and his failure to make quarterly estinmated tax
paynents. Respondent assessed tax, penalty, and statutory
i nterest.
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taxpayer failed to provide financial information during the

adm ni strative hearing); WIllis v. Commi ssioner, T.C. Menp. 2003-

302 (no abuse of discretion because taxpayer failed to provide

sufficient financial docunentation); Morhous v. Conm Ssioner,

T.C. Meno. 2003-183 (no abuse of discretion because current
financial information was not provided by the taxpayer during the

adm ni strative hearing); cf. Vinatieri v. Conm ssioner, 133 T.C

__(2009) (release of levy required despite nonconpliance with
filing required returns when Comm ssi oner acknow edged t hat
t axpayer had denonstrated financial hardship).

Furthernore, the settlenment officer’s refusal to grant
additional tinme to conplete the financial information was not an
abuse of discretion, as his approach was not inconsistent with

| RS guidelines. See Dinino v. Comm ssioner, T.C. Mnp. 2009-284.

“There is no requirement that the Conm ssioner wait a certain
anount of tinme before naking a determ nation as to a proposed

[col l ection procedure]”. Gzi v. Conm ssioner, T.C Meno. 2007-

342. “Appeals will, however, attenpt to conduct a CDP hearing

and issue a Notice of Determ nation as expeditiously as possible
under the circunstances.” Sec. 301.6330-1(e)(3), Q%A-E9, Proced.
& Admin. Regs. Both the letter from M. Landers dated Septenber
2, 2008, and the letter from M. Cunmm ngs dated Cctober 3, 2008,
requested that petitioner submt financial information so that a

collection alternative could be consi dered.
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In addition, petitioner received a de facto extension of
tinme, as it is the policy of the Appeals Ofice to consider
financial information submtted past the deadline and up to the
time of the issuance of the notice of determnation. See D nino

V. Conm ssioner, supra; 4 Adm nistration, |Internal Revenue Munual

(CCH) pt. 8.22.2.2.4.11(1)(c), at 27,997-373 (Cct. 30, 2007).
Thus, petitioner had until the notice of determ nation was issued
on February 2, 2009, i.e., nore than 15 weeks after his request
for nore tinme during the adm nistrative hearing on October 17,
2009.

We conclude that there are no genuine issues of nateri al
fact for trial and that respondent’s determ nation to proceed
with collection was not an abuse of discretion.

Concl usi on

Finally, in reaching the conclusions described herein, we
have considered all argunments made by petitioner, and, to the
extent not nentioned above, we find themto be noot, irrel evant,

or without nerit.
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An appropriate order and

decision will be entered

granti ng respondent’s noti on

for summary judgnent and

denyi ng petitioner’'s cross-

notion for sunmmary judgnent.




